
TPO 1285 – Confirmation Report 

PLANNING COMMITTEE 
13th. December 2018 

 
CONFIRMATION OF TREE PRESERVATION ORDER (TPO) 1285 

Land at 41 Whitelands Drive, Ascot, SL5 8LS – 2018 
 

(Director of PLACE PLANNING AND REGENERATION) 
 

 
 
1. PURPOSE OF DECISION 
 
1.1 The Council has decided to make a Tree Preservation Order (TPO) to retain and 

protect trees which have been assessed to be of amenity value and were judged to be 
at expedient risk of removal or other adverse effect.  Representations have been made 
to the Council against the making of this TPO and they are the subject of this report. 

 
2. RECOMMENDATION 
 
2.1. That the Committee approves the Confirmation of this Tree Preservation Order. 
 
3. ADVICE RECEIVED FROM STATUTORY AND OTHER OFFICERS 
 
3.1. Borough Solicitor 
 

3.1.1. Section 198 of the Town and Country Planning Act 1990 (as amended) and  
The Town & Country Planning (Tree Preservation) (England) Regulations 2012 
is the statutory framework for making and confirming TPO’s. 
 

3.1.2. Further Department for Communities & Local Government (DCLG) provides 
guidance on TPO’s in the Planning Practice Guidance (PPG) titled ‘Tree 
Preservation Orders and trees in conservation areas’.  The guidance states that, 
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TPO's should be used to protect selected trees and woodlands if their removal 
would have a significant negative impact on the local environment and it's 
enjoyment by the public.  Before a Local Planning Authority can confirm an 
Order, they should demonstrate that protection the tree would bring a 
reasonable degree of public benefit  
 

3.1.3. The guidance advises that three factors in particular are of relevance, namely:- 
 

 Visibility - The extent to which the trees or woodlands can be seen by the 
public will inform the authority’s assessment of whether the impact on the 
local environment is significant.  The trees, or at least part of them, should 
normally be visible from a public place, such as a road or footpath, or 
accessible by the public. 
 

 Individual, collective and wider impact - Public visibility alone will not be 
sufficient to warrant an Order. The authority should also assess the 
particular importance of an individual tree, of groups of trees or of 
woodlands by reference to its or their characteristics including: 
 size and form; 
 future potential as an amenity; 
 rarity, cultural or historic value; 
 contribution to, and relationship with, the landscape; and 
 contribution to the character or appearance of a conservation area. 

 

 Other factors - Where relevant to an assessment of the amenity value of 
trees or woodlands, the authority may consider taking into account other 
factors, such as importance to nature conservation or response to climate 
change.  These factors alone would not warrant making an Order. 

 
3.2. Equalities Impact Assessment 
 

3.2.1. Not applicable 
 
3.3. Other Officers 
 

3.3.1. Director: Place Planning and Regeneration has noted the report. 
 
4. BACKGROUND / RELEVANT PLANNING HISTORY 
 
4.1. The site is a residential, terraced property. 

 
4.2. Following submission of planning application 18/00591/FUL to erect a single storey 

front extension, install a rear dormer and convert the garage and loft into habitable 
accommodation; the Development Management service consulted the Tree Service 
in respect of the retention and protection of a tree in the front garden of the property.  
A grant of permission was given and a condition to protect the tree was attached; 
however, after due assessment of the visual amenity of the tree, the 
recommendation from the Tree Service was to protect it due to its prominence in the 
landscape and space constraints in the front garden that might expose it to adverse 
impact due to construction within a confined space. Subsequently, TPO 1285 was 
served on 13/08/2018 (and which would expire on 13/02/2019).  The applicant would 
like the Planning Committee to know that at all stages in the planning process, the 
tree was respected and in spite of being advised that the tree was (at that time) not 
protected, that the applicant did not act rashly in his own interests to remove the tree 
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which might have been regarded as a significant constraint to development; but co-
operated with the Planning Authority. 

 
4.3. The subject of this Order is a sole tree, T1 being a Silver Birch in the front garden of 

the property. 
 
4.4. Existing trees, that is individuals, groups, areas and woodlands are viewed and 

assessed for their amenity impact to evaluate their suitability for a TPO.  This system is 
based on factors that assess: -  

 Their health & condition 

 Their remaining longevity 

 Their relative public visibility 

 Specialist considerations such as ‘veteran’ status, historical interest etc. 

 The known (or perceived) ‘threat’ to their health & condition or existence 

 The impact of the trees on the landscape 

 Special factors such as proximity and orientation to the nearest habitable 
structure. 

 
4.5. These factors follow criteria based on government guidance and ‘best-practice’ and 

the assessment system gives an indicative value that informs the Tree Service in 
considering whether or not to make a TPO. 

 
4.6. Once the new TPO is served, affected residents have 28 days in which to make 

representation to the Council.  Some representations are letters of support whilst 
others request clarification, but more commonly they are objections to the making of 
the Order.  Objections can be made on any grounds; if valid objections are duly made, 
the Local Planning Authority cannot confirm the TPO unless those objections have first 
been considered. 
 

4.7. The Order document contains details of how a resident can comment or object to the 
TPO.  In serving the Order, the Council also includes advice and guidance in respect 
of the objector’s right to make an application to manage their tree (even if the TPO has 
yet to be confirmed) and directs the objector to an application process and how to 
source Government advice on TPO procedures. 
 

4.8. Any representation (support, objection or comment) is reviewed in respect of Council 
policies and to address the issues raised, either a delegated report is compiled for 
consideration by the Chief Officer: Planning, Transport and Countryside or it is brought 
before the Planning Committee. 

 
5. SUMMARY OF REPRESENTATIONS 
 
5.1. One representation has been received from the owner of 41 Whitelands Drive and is 

an objection to the Order. 
 

5.2. The issues raised as part of the objection to this TPO relate to: -  

 There are telecommunication cables running through the crown structure of the 
tree that in time will be damaged by the tree; 

 Extensive branches overhanging the objectors drive-way (and that of the 
neighbours) which are causing damage to the cars by virtue of physical contact; 
tree-sap falling onto parked cars; 

 Concerns about public safety and the risk to public and family by falling branches 
(particularly in adverse weather); 

 Roots damaging the driveway 
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 Concerns about the potential for the tree to cause subsidence damage to house 
foundations; 

 Concerns about shading and the subsequent loss of sunlight & ambient light to 
the garden and house; 

 Shading to the front of the property; 

 The maintenance implications caused by falling leaves, fruit, sticky 
sap/honeydew, blocked gutters etc. 

 
6. CONSIDERATION OF ISSUES 
 
6.1. The presence of telephone cables touching the tree is not reason enough to remove 

the tree or carry-out extensive pruning. Notwithstanding alternative options to ease the 
situation (e.g. renewing damaged cable; re-routing cables away from branches etc.), 
the Council would not unreasonably refuse a grant of permission to carry-out selective 
pruning to alleviate the continuous abrasion of a cable. 
 

6.2. The Council’s amenity assessment is not a full & detailed tree-survey; and although 
now protected, this does not remove any legal responsibility from the tree-owner to 
ensure their safe condition.  It is therefore strongly advised that if the objector/tree-
owner considers the tree to be in any way hazardous, unsafe or is causing legal 
nuisance, that they seek independent professional advice.  Regular inspections 
combined with routine maintenance the incidence of hazard and falling debris that 
might cause damage or injury would be significantly reduced. 

 
6.3. There is no precedent in law that falling foliage or 'honeydew' is a legal nuisance. The 

primary case-law which would apply in this matter, states that a landowner would not 
be held liable for anything that is naturally present on a landowner's land (in this case 
leaves, twigs and ‘honeydew’) that fall onto the ground or onto other property. For any 
liability to be considered it must be some special use of that land bringing with it 
increased danger to others and not merely by the ordinary (in this case specifically 
'natural') use of land. The presence of aphids within trees and their production of 
honeydew from the sap within those trees would be considered the natural use of land.  
Without wanting to state the obvious, the only remedy to prevent marking to the cars 
by ‘honeydew’ (and any falling leaves. Twigs etc.) would be to cover the cars; park 
them elsewhere or to clean them more regularly; pruning or removing the tree is not a 
environmentally sustainable option.  

 
6.4. Tree roots are capable of disrupting lightly engineered structures; driveways are a 

case in point. Driveways are typically founded on a variety of sub-base materials and 
short of a high specification foundation designed to cater for the presence (or potential) 
of nearby roots, most driveways are prone to having their surface affected by not only 
roots but the passing of vehicles over the surface; frost, seasonal ground movement 
caused by soils expanding & contracting as a result of soil-moisture changes etc.  The 
objector has provided photos to illustrate the point and are part of the committee 
presentation.  

 
6.5. In respect of the potential for damage to house foundations by tree-roots, no evidence 

was presented in respect of subsidence damage to the property.  If the objector 
believes they are experiencing problems with subsidence to their property, they are 
advised to contact their building insurer immediately to raise the matter.  If any 
evidence is found then that supporting evidence can be submitted with an application 
to obtain permission to manage the tree appropriately. 
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6.6. The tree is located in such a position in relation to their property (North side of front 
garden) it is unable to shade and prevent sun-light or ambient light to the house 
frontage. 

 
6.7. Falling debris from the tree (such as leaves, seed & fruit, twigs and small branches 

etc.) is the natural consequence of tree growth.  Whilst sympathising with the 
difficulty encountered in maintaining a property; the sort of debris described is not 
recognised in English Law as a ‘legal nuisance, and the judiciary regard falling 
leaves; fruit etc. as ‘incidental to nature’. 

 
6.8. The amenity assessment undertaken on the tree has been developed by the Council 

and is based on Central Government Guidelines, industry ‘best practice’ and the 
Council’s own policy. 

 
6.9. The tree is visible from Whitelands Drive (a public vantage point) and is one of a few 

Birch and other trees that afford visual amenity in that locality and immediate 
landscape. 

 
 
7. SUPPORTING PLANNING INFORMATION 

 
7.1. ‘Saved’ policy EN1 of the BFBLP states that planning permission will not be granted 

for development which would result in the destruction of trees and hedgerows.  Trees 
and hedgerows are important to the retention of the character and appearance of the 
landscape or townscape of the area. 
 

7.2. Policy EN20 requires the designs of new developments to retain beneficial landscape 
or ecological features, and where reasonable, enhance these features; and to avoid 
the loss of important natural features (such as trees, hedges, fences and banks) which 
it is desirable to maintain. 
 

7.3. Policy CS 7 requires design to respect local character and enhance the landscape 
 

7.4. Retention & protection of trees is also a key responsibility of Local Authorities under 
section 197 of the Town & Country Planning Act 1990. 

 
8. CONCLUSION 
 
8.1. The Council has followed due legislative process, procedure and policy and has stated 

the reasons for protecting the Silver Birch.  The various objections and specific issues 
raised by correspondents have been addressed within this report.   

 
End of Report 
Case Officer: Jan Polnik, Principal Tree Officer 01344 354115, jan.polnik@bracknell-
forest.gov.uk 
 

CONFIRMATION OF ORDER 
This Order was confirmed by Bracknell Forest Borough Council on the  
Signed on behalf of the Bracknell Forest Council 

 
Signature: - ………………………..….. 
Name: -  Max Baker 
Position: -  Head of Planning 

(Authorised by the Council to sign in that behalf) 
 

mailto:jan.polnik@bracknell-forest.gov.uk
mailto:jan.polnik@bracknell-forest.gov.uk
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DECISION NOT TO CONFIRM ORDER 
A decision not to confirm this Order was taken by Bracknell Forest Borough Council on 
the: -  
Signed on behalf of the Bracknell Forest Council 

 
Signature: -  …………………………….. 
Name: -  Max Baker 
Position: -  Head of Planning 

(Authorised by the Council to sign in that behalf) 
 

 
 
APPENDIX 
 
Tree Preservation Order 1185 – Plan 

 


